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IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORETHE TRADEMARK TRIAL AND APPEAL BOARD

In the matterof TrademarkApplication SerialNumber77/852,023
For the Mark: SHADESOF GREY
Publishedin the Official Gazetteon March 23, 2010

SWARM, LLC, OppositionNo.: 91194987
Opposer; Application: SerialNo. 77/852,023

V. Mark: SHADES OF GREY

NANCY SIDONIE COHEN, PublishedFor Opposition:March 23,
2010

Applicant

MOTION TO SUSPENDOPPOSITION

OpposerSWARM, LLC (“Opposer”) requests thatthe instantOppositionbe

suspendedpending dispositionof a pendingcivil lawsuit,pursuantto

37 CFR 2.117.

On April 28, 2010,Opposerfiled a complaintin the UnitedStatesDistrict

Court for the CentralDistrict of CaliforniaentitledSwarm,LLC v. Micah A. Cohen

andNancySidonieCohen, etc.,which wasdesignatedas casenumberCV 10-3188

DDP (FFMx), andwhich assertedclaimsfor, interalia, trademarkinfringement;

falsedesignationof origin; anddeclaratoryjudgmentfor withdrawalof defendants’

trademarkapplication(“Complaint”). A copyof the Complaintas filed is attached

asExhibit “A.” The defendants namedin the ComplaintareMicah A. Cohenand

NancySidonieCohen. Nancy SidonieCohenis the applicantin the instant

Opposition(“Applicant”).



The allegationof trademarkinfringementis basedon Mr. Cohen’suseof the

SHADESOF GREY trademark,andhis mother’s,theApplicant’s, applicationto

registerthe SHADES OF GREY mark— which is the subjectof the instant

Opposition.

The Complaintfurtherseeksdeclaratoryjudgmentthat thepending

applicationto registerthe SHADESOF GREY mark is void andshouldbe

withdrawnfrom the register.

Becausefinal determinationof the Complaintwill havea bearingon the

issuespresentedin the instantOpposition,Applicantrequeststhat the Opposition

proceedingsbe suspendedduring thependencyof the federalsuit resultingfrom

the Complaint.

ApplicantthankstheTrademarkTrial andAppeal Boardfor considerationof

this Motion. Pleasecontacttheundersignedwith anyquestions.

Respectfullysubmitted,

BUCHALTER NEMER
A ProfessionalCorporation

Date: Mayp \ ,2010 By:____________________________________
(ijussellAllyn

JssieK. Reider
uchalterNemer,APC
CaliforniaBar No. 237,113
1000Wilshire Boulevard,Suite 1500
Los Angeles,California90017-2457
Telephone:(213) 891-5031
Facsimile:(213) 630-5745
Email: jreider@buchalter.com;

trademark@buchalter.com

Attorneys forOpposer
SWARM, LLC
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Proofof Service
I herebycertify thata true andcorrectcopyof the instant
Motion to Suspendhasbeenservedon the
Correspondenceof Record,NancySidonieCohen,at the
addressof recordfor the instantproceeding.A copy of the
instantResponsewas sent viaFirst Classmail, postagepre
paid, on Maya 2010to:

NancySidonieCohen
3744MandevilleCanyonRoad
Los Angeles,California90049

By: JQJJCN.
J s e K. Reider

BN 6240239v2
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Exhibit A
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1 RUSSELLL. ALLYN (SBN: 143531)
rallyn@buchalter.com F

2 DOUGLAS M. LIPSTONE(SBN: 141104)
dlivstone@buchalter.corn

3 BUCHALTER NEMER FA ProfessionalCorporation rn
4 1000Wilshire Boulevard,Suite 1500

Los Angeles,CA 90017
5 Telephone:213)891-0700

Facsimile:(z13) 896-0400 —

6 -4

Attorneysfor Plaintiffs
7 SWARM, LLC, dbaShadesof Greige

8 UNITED STATESDISTRICT COURT

9 CENTRAL DISTRICT OF CALIFORNIA

SWARM, LLC, a California limited j1J6) 3188 tOP (FFf
liability company,dbaShadesof

12 Greige, COMPLAINT FOR:

13 Plaintiffs, (1) TRADEMARK
INFRINGEMENT

14 vs. (2) FALSE DESIGNA’hON OF
ORIGIN;

15 MICAH A. COHEN, an individual, dba (3) FEDERAL UNFAIR
Shadesof Grey by Micah Cohen;and COMPETITION;

16 NANCY SIDONIE COHEN, an (4) STATE UNFAIR
individual, COMPETITION;

17 (5) INTENTIONAL
Defendants. INTERFERENCEWITH

18 ECONOMICRELATIONS;
(6) BREACH OF DUTY OF

19 LOYALTY AND
(7) DECLARAtORY JUDGMENT

20 FORWITHDRAWAL OF
DEFENDANTS’ TRADEMARK

21 APPLICATION
“7

DEMAND FORJURY TRIAL
23

24

25

26

27

23
H I

N

5)UII’i I ‘.4
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1 VENUE

2 1. This action is for trademarkinfringementandrelatedclaimsunder
3 the LanhamAct. This Courthasjurisdiction pursuantto 15 U.S.C. § 1121(a)
4 (trademarkactions),28 U.S.C. § 1331 (federalquestion),§ 1338(a)and(b)
5 (trademarksandunfair competitionactions)and§ 1367(a)(supplemental
6 jurisdiction).

7 2. Venueis properin this District under28 U.S.C. § 1391(b)and(c) in
8 that a substantialpartof the eventsor omissionsgiving rise to the claimsarosein
9 this District and the defendantsresidehere.

10 FIRSTCLAIM

11 (FederalTrademarkInfringementUnder 15 U.S.C. § 1125(a)
12 AgainstAll Defendants)

13 3. Plaintiff Swarm,LLC (“Swarm”) is a limited liability companyduly
14 organizedandexistingunderthe laws of the Stateof Californiawith a principal
15 placeof businessin the Countyof Los Angeles. Swarmis now, andfor several
16 yearshasbeen,engagedin businessin interstatecommerceacrossthe United States
17 doing businessas “Shadesof Greige.”

18 4. Plaintiff is informedandbelievesthat defendantMicah A. Cohenis an
19 individual residingin the Countyof Los Angeles,Stateof California, andhas
20 recentlybegundoing businessas “Shadesof Greyby Micah Cohen.”
21 5. Plaintiff is informedandbelievesthatdefendantNancySidonieCohen
22 is an individual residingin the Countyof Los Angeles,Stateof California,andhas
23 recentlyfiled a intent-to-usetrademarkapplicationfor “Shadesof Grey.”
24 6. Sincein or aboutFebruary2007,Plaintiff, or its predecessorin
25 interest,hasbeenengagedin the businessof designing,manufacturingand
26 wholesalesellingof men’sapparelandaccessoriesbearingthe “SHADES OF
27 GREIGE” trademark(the “Trademark”).

28 /1/
1FIAL IFR N E\I FR

13N 5O()93R4

COMPL\JNT FOR TRADEMARK INFRINGEMENT. ETC.; DEMAND FOR JURY TRIAL



Case2:10-cv-03188-DDP-FFM DocumentI Filed 04/28/10 Page3 of 16

7. Plaintiff hasbeenconsistentlyandcontinuallyusingthe “SHADES OF
2 GREIGE” trademarkover the pastthreeyearsin connectionwith its goods.

3 Plaintiff’s Trademarkis prominentlydisplayedon its goods,in its brochuresand in
4 its advertising. Plaintiff hasexpendedsubstantialtime, money,andeffort to create
5 andbuild-up goodwill andconsumerrecognitionin its “SHADES OF GREIGE”
6 trademark,which, asa result, is famous,well known to its wholesaleandretail
7 customers,andhasdevelopeda secondarymeaningidentifiablewith Plaintiff.
8 8. On or aboutMarch 17, 2010,Plaintiff filed an applicationwith the
9 United StatesPatentandTrademarkOffice for registrationof the mark “SHADES

10 OF GREIGE,” SerialNumber77961310,for clothing,namelypants,shorts,shirts,
11 teeshirts,polo style shirts,sweaters,sweatshirts,sweatpants,jackets,coats,suits
12 scarves,underwear,loungewear,pajamas,robes,belts, footwearandheadwearin
13 InternationalClass25 (“Plaintiff’s TrademarkApplication”). Plaintiff’s Trademark
14 Application identifiesthe dateof first-useof the mark in interstatecommerceas
15 February13, 2007.

16 9. Beginningin or aboutearly 2007,Plaintiff, or its predecessorin
17 interest,employedMicah A. Cohenas a designerfor Plaintiff’s “SHADES OF
18 GREIGE” apparelline. In or aboutNovember13, 2009,Mr. Cohenquit his job
19 with Plaintiff. Unbeknownstto Plaintiff, approximately3½ weeksearlier(on or
20 aboutOctober19, 2009),Mr. Cohen’smother,NancySidonieCohen,with whom
21 he apparentlyresidesor resided,filed an intent-to-useapplicationwith the
22 United StatesPatentandTrademarkOffice for registrationof the mark
23 “SHADES OF GREY,” SerialNumber77852023,for useuponclothing, namely
24 teeshirts, shirts, tops,pants,jeans,shorts,bottoms,jackets,suits,outerwear,
25 underwear,hats,scarves,glovesandshoesin InternationalClass25 (“Defendants’
26 TrademarkApplication”). Defendantsthen begandesigning,manufacturingand
27 selling a men’sapparelline in directcompetitionwith Plaintiff underthe name
28 “SHADES OF GREY BY MICAH COHEN” (the “AccusedGoods”). And in

9LCHAITER NE\ER 3
BN 5S)0U931v4
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1 doing so, Defendantsareutilizing the samedesigns,patterns,look, pricing,

2 factoriesandsalesrepresentativesusedby Plaintiff whenMr. Cohenwasemployed

3 by Plaintiff, andDefendantsaresellingthe AccusedGoodsto the samewholesale

4 customersto which Plaintiff sells its goodsandhasdevelopedvaluablebusiness

5 relationships.Defendantsareselling the AccusedGoodsthroughthe same

6 channelsof tradeas Plaintiff andDefendants’useof its “SHADES OF GREY BY
7 MICAH COHEN” trademarkis causingactualconfusionin the marketplacewith

8 Plaintiff’s “SHADES OF GREIGE” trademark.

9 10. Plaintiff hasdevotedsubstantialtime, money,andeffort in the

10 establishmentandprotectionof the goodwill, customerrecognition,andnationwide
11 reputationof its SHADES OF GREIGEtrademark,andsuchTrademarkis

12 symbolicof the extensivegoodwill, customerrecognition,andnationwide

13 reputationbuilt up by Plaintiff in connectionwith its businessandproducts.

14 Plaintiff hasa particularlyvaluablegoodwill establishedin its “SHADES OF

15 GREIGE” trademark.

16 11. Defendants’“SHADES OF GREY BY MJCAH COHEN” trademark
17 is virtually identicalto or so resemblesPlaintiff’s mark as to causeconfusion,to
18 causemistake,or to deceivewholesaleandretail customersof the apparelline.

19 Indeed,Defendantsdeliberately,knowingly andintentionallyengagedin such

20 conductto deceivewholesaleandretail customers,who buy the AccusedGoods,

21 believing that they were, in fact, buying legitimate,authenticSHADESOF

22 GREIGEproductsfrom Plaintiff.

23 12. Plaintiff is informedandbelievesanduponsuchinformationand

24 beliefallegesthat customershaveconsideredandare in fact likely to considerthe

25 itemsofferedunderDefendants’nameandmarkasemanatingfrom Plaintiff and

26 are likely to patronizeDefendantsbelievingthat the sourceis Plaintiff. Moreover,
27 concurrentuseof, andclaim of rights in Plaintiff’s “SHADES OF GREIGE” mark

28
3 -HALrER Ni
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I and Defendants’“SHADES OF GREY BY MICAH COHEN” mark is resultingin

2 irreparabledamageto Plaintiff’s reputationandgoodwill.

3 13. Defendantshavethreatenedto and,unlessrestrained,will continuethe

4 actscomplainedof herein,all to Plaintiff’s irreparabledamage.It will be extremely

5 difficult to ascertainthe amountof compensationthat would afford Plaintiff

6 adequaterelief therefor,and,unlessthis Court grantsPlaintiff an injunction

7 preventingDefendantsfrom continuingits useof a confusinglysimilar trademark,

8 Plaintiff will not be ableto preventinfringementof its Trademarkandwill be

9 irreparablydamaged.

10 14. Defendants’conducthascaused,continuesto cause,andis likely in

11 the future to causeconfusion,mistake,anddeceptionin the mindsof customersand

12 to injure anddamagePlaintiff’s goodwill for which thereis no adequateremedyat

13 law. By reasonof the foregoing,Plaintiff hassufferedandcontinuesto suffer

14 damagesand injury to its business,goodwill andprofits, the preciseamountto be

15 determinedat trial, andPlaintiff is entitledto the remediesprovidedfor in

16 l5U.S.C.1116et seq.

17 SECONDCLAIM

18 (FalseDesignationOf Origin Under 15 U.S.C. § 1125(a)

19 AgainstAll Defendants)

20 15. Plaintiff herebyrealleges,repeatsandincorporatesparagraphs1-14

21 aboveas thoughsetforth in full.

22 16. Plaintiff is informedandbelievesthat Defendants,by their actsherein

23 alleged,willfully, knowingly, and intentionallyhaveengagedin behavior,and

24 takenactionsthat arelikely to confusethe tradeandcustomersin violation of the

25 LanhamAct § 43(a), 15 U.S.C. § 1125(a).

26 17. Plaintiff is informedandbelievesthat Defendants’choiceof and

27 subsequentuseof a confusinglysimilar and/oridenticalnameandtrademarkto that

28 of Plaintiff, without Plaintiffs knowledgeand/orauthorization,has led andwill
3LCHLrER N’IFR 5
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I leadcustomersandthe tradeto mistakenlybelievethat Defendantsare Plaintiff,

2 andlor that Defendants’productsandservicesoriginatefrom, or areauthorized,

3 approved,sponsored,or licensedby Plaintiff, andthat saidconductmisappropriates

4 Plaintiffs Trademark,trademarkrights andgoodwill, all to Plaintiff’s continuing

5 detriment.

6 18. Defendants’useof saidnameandtrademarkconstituteswillful and

7 deliberateusesof a falsedesignationof origin or a falseor misleading

8 representation,andis likely to causeconfusion,mistakeor deceptionby inducing

9 the impressionamongcustomersthat the productsandservicesofferedby

10 Defendantshavebeenofferedby Plaintiff.

ii 19. As a direct, proximateandforeseeableresultof the wrongful actionsof

12 Defendants,Plaintiff hasbeenirreparablyinjured andsuffered,andcontinuesto

13 suffer, damagesin an amountto be determinedat trial.

14 THIRD CLAIM

15 (Unfair CompetitionUnder 15 U.S.C. § 1125

16 AgainstAll Defendants)

17 20. Plaintiff herebyrealleges,repeatsandincorporatesparagraphs1-. 14

18 aboveas thoughsetforth in full.

19 21. Defendantsarecompetingwith Plaintiff in the samechannelsof trade

20 andusinga trademarkthat is identicalor confusinglysimilar to thatof Plaintiffs

21 with knowledgeof Plaintiff’s prior useof its mark.

22 22. Defendantsareengagingin unfair competition,by utilizing the same

23 designs,patterns,look, pricing, factoriesandsalesrepresentativesthat wereused

24 whenMr. Cohenwasemployedby Plaintiff, andDefendantsareselling the

25 AccusedGoodsto the samewholesalecustomersto which Plaintiff sells its goods

26 andhasdevelopedvaluablebusinessrelationships.

27 23. Moreover,while Mr. Cohenwasstill employedby Plaintiff,

28 Defendantsarrangedto haveregistereda competingtrademarkandbegan
3 CHALVER NEiR 6

13N 59O(3Iv4
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1 competingto usurpbusinessopportunitiesfrom Plaintiff andestablisha competing

2 collectionof apparel,all with the intentionof deprivingPlaintiff of customersand

3 revenue.

4 24. Defendantsaresellingandoffering to sell the AccusedGoodsin such

5 manneras to misleadinglyimply that they areemanatingfrom, or sponsoredor

6 approvedby Plaintiff resultingin lost salesby Plaintiff, dilution of Plaintiff’s

7 Trademarkand irreparabledamageto Plaintiff’s reputationandgoodwill.

8 25. As a direct, proximateandforeseeableresultof the wrongful conduct

9 of Defendants,Plaintiff hasbeenirreparablyinjuredandsufferedandcontinuesto

10 sufferdamages,the preciseamountto be determinedat trial.

11 FOURTH CLAIM

12 (Unfair CompetitionUnderCaliforniaBusiness& ProfessionsCode

13 § 17200, 17203and 17500AgainstAll Defendants)

14 26. Plaintiff herebyrealleges,repeatsandincorporatesparagraphs1-14

15 aboveas thoughsetforth in full.

16 27. Defendantsareengagingin unfair competition,by utilizing the same

17 designs,patterns,look, pricing, factoriesandsalesrepresentativesthatwereused

18 whenMr. Cohenwasemployedby Plaintiff, andselling to the samewholesale

19 customersto which Plaintiff sellsandhasdevelopedrelationships.

20 28. Moreover,while Mr. Cohenwas still employedby Plaintiff,

21 Defendantsarrangedto haveregistereda competingtrademarkandbegan

22 competingto usurpbusinessopportunitiesfrom Plaintiff andestablisha competing

23 collectionof apparel,all with the intentionto deprivePlaintiff of customersand

24 revenue.

25 29. As a direct, proximateandforeseeableresultof the wrongful conduct

26 of Defendants,Plaintiff hasbeenirreparablyinjuredandsufferedandcontinuesto

27 suffer irreparableinjury for which Plaintiff hasno adequateremedyat law.

28 III
c3LCHALTEZ JE\1R
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FIFTH CLAIM

2 (IntentionalInterferencewith EconomicRelationsAgainstAll Defendants)

3 30. Plaintiff herebyrealleges,repeatsandincorporatesparagraphs1-29

4 aboveas thoughset forth in full.

5 31. Plaintiff is informedandbelievesandthereuponallegesthat

6 Defendantswereawareof Plaintiff’s beneficialcontractualrelationshipswith its

7 wholesalecustomersfor goodsdesigned,manufacturedandsoldby Plaintiff, which

8 contractualrelationshipscontainedthe probabilityof futureeconomicbenefitto

9 Plaintiff for the Fall 2010collectionandbeyond.

10 32. Plaintiff is informedandbelievesandthereuponallegesthat sometime

11 in 2009,Defendantsbegansoliciting thesewholesalecustomersfor the purposeof

12 competingwith Plaintiff andinducingthemto purchasegoodsfrom Defendants,

13 insteadof placingorderswith Plaintiff for goodsfrom collectionsthat shouldhave

14 beenmanufacturedandsold by Plaintiff.

15 33. BaseduponDefendants’usurpationof Plaintiff’s designs,patterns,

16 look, pricing, factoriesandsalesrepresentativesandotheractsof unfair

17 competitionasallegedherein,Defendantssucceededin interferingwith Plaintiff’s

18 economicrelationshipsandprospectiveeconomicadvantageswith its wholesale

19 customers.

20 34. Plaintiff’s economicrelationshipsandprospectiveeconomic

21 advantageswith its wholesalecustomerswould havecontinuedbut for the

22 interferenceof Defendants.

23 35. As a proximateresultof Defendants’wrongful conductandtheir

24 interferencewith Plaintiff’s customers,Plaintiff hassuffereddamagesin an amount

25 to be provenat trial.

26 36. The aforementionedactsof Defendantswereoppressive,fraudulentor

27 malicious. Plaintiff is, therefore,entitledto punitive damages.

28 III
CH4LrER NF:\lR
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I SIXTH CLAIM

2 (Breachof Duty of Loyalty AgainstMicah A. Cohen)

3 37. Plaintiff herebyrealleges,repeatsandincorporatesparagraphs1-14

4 aboveas thoughset forth in full

5 38. While still employedby Plaintiff, Mr. Cohenarrangedto havehis

6 mothertile Defendants’TrademarkApplication andbegandesigning,

7 manufacturingandselling a men’sapparelline in directcompetitionwith Plaintiff’s

8 existingapparelline. And in doing so, Mr. Cohenutilized the samedesigns,

9 patterns,look, pricing, factoriesandsalesrepresentativesthat wereusedduringhis

10 employmentwith Plaintiff, andsold to the samewholesalecustomersto which

ii Plaintiff sellsandhasdevelopedrelationships.

12 39. In taking the aboveactions,Mr. Cohenbreachedhis duty of loyalty

13 towardPlaintiff during his termof employment. He failed to faithfully serve

14 Plaintiff during his termof employmentby engagingin competing,outsidebusiness

15 for his own benefitandto the detrimentof Plaintiff.

16 40. Mr. Cohen’sbreachof his duty of loyalty hascauseddamagesto

17 Plaintiff, the amountof which will be provenat trial

18 41. Mr. Cohen’saforementionedconductwasintendedby him to cause

19 injury to Plaintiff or wasdespicableconductcarriedon by him with a willful and

20 consciousdisregardof the rights of Plaintiff, or subjectedPlaintiff to crueland

21 unjusthardshipin consciousdisregardof Plaintiffs rights or wasan intentional

22 misrepresentation,deceitor concealmentof materialfactsknown to Mr. Cohen

23 with the intention to deprivePlaintiff of property,legal rights or to otherwisecause

24 injury, suchas to constitutemalice,oppressionor fraudunderCaliforniaCivil Code

25 section3294, therebyentitling Plaintiff to punitive damagesin an amount

26 appropriateto punishor setan exampleof Mr. Cohen.

27 III

28 III
9(CHALTER NEMER
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1 SEVENTH CLAIM

2 (DeclaratoryJudgmentfor Withdrawalof Defendants’

3 TrademarkApplication, inter a/ia,AgainstAll Defendants)

4 42. Plaintiff herebyrealleges,repeatsandincorporatesparagraphs1-14

5 aboveas thoughsetforth in full

6 43. An actual,presentandjusticiablecontroversyhasarisenbetween
7 Plaintiff andDefendantsregardingtheir respectiveownershipand/orusageof the
8 trademark“SHADES OF GREIGE,” Plaintiff’s TrademarkApplication,
9 Defendants’usageof “SHADES OF GREY BY MICAH COHEN” and

10 Defendants’TrademarkApplication.

ii 44. Plaintiff contendsthat Micah A. Cohenhasabandonedany interestthat
12 he may havehadin the trademark“SHADES OF GREIGE” by the mannerin
13 which he left his employmentwith Plaintiff, his promisenot to use“SHADES OF
14 GREIGE,” andhis adoptionof a different, thoughconfusinglysimilar, trademark
15 for usein his competingbusiness.Plaintiff is informedandbelievesandthereupon
16 allegesthat Defendantscontendotherwise.

17 45. Plaintiff contendsthat NancySidonieCohenis not the proper
18 applicantfor Defendant’sTrademarkApplicationas sheneverhada bonafide

19 intention to usethe mark in commerceon the goodsidentified in Defendants’
20 TrademarkApplication; that the marks“SHADES OF GREY” or “SHADES OF
21 GREY BY MICAH COHEN” are likely to cause,andhavecaused,confusionin the
22 marketplacewith Plaintiff’s Trademark“SHADES OF GREIGE;” andthat
23 Defendants’TrademarkApplication is void andshouldbe withdrawnandthat
24 registrationmustbe refusedor canceled.Plaintiff is informedandbelievesand

25 thereuponallegesthatDefendantscontendotherwise.

26 46. An actualcontroversyexistsbetweenPlaintiff andDefendantswith
27 respectto their respectiverights anddutiesunderthe circumstancesallegedabove,
28 andPlaintiff seeksa judicial determinationthereof. A judicial determinationis

31;CHALTER N\IER 10
r L RN 590U931’v4
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I necessaryandappropriateat this time underthe circumstancesin orderthat the
2 partiesmay ascertaintheir rights, dutiesandobligationswith respectto their

3 competingtrademarksandTrademarkApplications.

4 47. Plaintiff seeksdeclaratoryjudgmentfrom this Court that

5 Micah A. Cohenhasabandonedany interestthat he may havehadin the trademark
6 “SHADES OF GREIGE” andthat Defendants’TrademarkApplication for
7 “SHADES OF GREY” is void andthereforeshouldbe withdrawnandthat
8 registrationmustbe refusedor canceled.

9 WHEREFORE,Plaintiff praysfor judgmentagainstDefendantsasfollows:
10 1. For a temporaryrestrainingorderandpreliminaryandpermanent
11 injunctionsorderingDefendants,their agents,servants,employees,andattorneys,
12 andall personsin activeconcertor participationwith it to refrain from using andor
13 seekingprotectionof the nameor trademark“SHADES OF GREY” or “SHADES
14 OF GREY BY MTCAH COHEN” or anyothertrademark,corporatenameor
15 tradenamecomprisedin whole or in part of “SHADES OF GREY” or that is

16 otherwiseconfusinglysimilar to “SHADES OF GREIGE,” usingPlaintiff’s

17 Trademark,designs,patternsor photographsin order to sell Defendants’line of

18 product,diluting or otherwiseinjuring the reputationof Plaintiff or its Trademark.
19 2. For actualandcompensatorydamagesin an amountto be provenat the
20 time of trial not lessthan$100,000.00;

21 3. For Defendants’profits andan accountingthereof,pursuantto
22 15 U.S.C. § 1117(a);

23 4. For restitutionof all designs,patternsandotheritemsmisappropriated
24 by Defendantsfrom Plaintiff anddisgorgementof profits wrongfully obtainedby
25 Defendantsby virtue of their unfair competitionandintentionalinterferencewith

26 economicrelations;

27 III

28 /1/
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1 5. For an orderfor destructionandloreliminationof all AccusedGoods
2 andadvertising,brochuresandotherpromotionalmaterialbearingthe words
3 “SHADES OF GREY” or “SHADES OF GREY BY MICAH COHEN”;
4 6. For a declaratoryjudgmentthat Micah A. Cohenhasabandonedany
5 interestthathe may havehadin the trademark“SHADES OF GREIGE”;
6 7. For a declaratoryjudgmentthat Defendants’TrademarkApplication
7 for “SHADES OF GREY” (SerialNo. 77852023)is void andthat registrationmust
8 be refusedor cancelled,andfor an injunction requiringDefendantsto withdraw
9 saidapplication;

10 8. For trebledamagesfor trademarkinfringementandfalsedesignation
11 of origin;

12 9. For exemplaryandpunitive damagesagainstDefendantsfor their
13 intentional interferencewith economicrelationsandagainstfor Mr. Cohenfor
14 breachof his duty of loyalty;

15 10. For an awardof attorneys’feesandcostsasallowedby law; and
16 11. For suchotherandfurtherrelief as this Courtdeemsjust andproper.
17 DATED: April 28, 2010 RussellL. Allyn

DouglasM. Lipstone18 BuchalterNemer rofessionalCorporation

By:__

Attom vs for Plaintiff22 SWARM, LLC
23

24

25

26

27

28
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1 DEMAN1) FORJURY TRIAL

2 Pursuantto F.R.C.P.38(b), Plaintiff herebydemandsa trial by jury in this
3 actionof any issuestriable by jury.

4 DATED: April 28, 2010 RussellL. Allyn
DouglasM. Lipstone5 BuchalterNeme ProfessionalCorporation

6 /1 /
7

By: / I8 (issell LJM1yn
Attorneysfor Plaintiff9 SWARM, LLC

10
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13

14

15

16

17

18

19

20

21

22

23
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UNITED STATESDISTRICT COURT
CENTRAL IMSTRICT OF CALIFORNIA

NOTICE OF ASSIGNMENTTO UNITED STATESMAGISTRATE JUDGEFORDISCOVERY

This casehasbeenassignedto District JudgeDeanD. Pregersonandthe assigned
discoveryMagistrateJudgeis FrederickF. Mumm.

The casenumberon all documentsfiled with the Court shouldreadas follows:

CV1O- 3188 DDP (FFMx)

Pursuantto GeneralOrder05-07of theUnited StatesDistrict Court for the Central
District of California, the MagistrateJudgehasbeendesignatedto heardiscoveryrelated
motions.

All discovery relatedmotionsshouldbenoticedon the calendarof the MagistrateJudge

NOTICE TO COUNSEL

A copyof this noticemustbe servedwith the summonsandcomplainton all defendants(if a removalactionis
filed, a copyof this noticemustbe servedon all plaintiffs).

Subsequentdocumentsmustbe filed at the following location:

[X] WesternDivision SouthernDivision u EasternDivision
312 N. SpringSt., Rm. G-8 411 WestFourth St., Rm. 1-053 3470Twelfth St., Rm. 134
Los Angeles,CA 90012 SantaAna, CA 92701-4516 Riverside,CA 92501

Failure to file at the properlocation Will result in your documentsbeing returnedto you.

CV-18 (03/06) NOTICE OF ASSIGNMENTTO UNITED STATES MAGISTRATE JUDGE FOR DISCOVERY
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I (a) PLAINTIFFS (Checkbox. if you are representingyourselfQ DEFENDANTS

SWARM, LLC, a California limited liability company,dba MICAH A. COHEN, an individual, dba Shadesof Grey by Micah
Shadesof Greige Cohen;andNANCY SIDONIE COHEN, an individual

(b) Attorneys( Firm Name.AddressandTelephoneNumber. If you arerepresenting Attorneys(If Known)
yourself, provide same.)

RussellL. Allyn (SBN: 143531),ral1yn@buchalter.com
DouglasM. Lipstone(SBN: 141104);dlipstone@buchalter.com
BUCHALTER NEMER, A ProfessionalCorporation
1000 Wilshire Blvd., Suite 1500
L,os Angeles,CA 90017-2457
Telephone:(213) 891-0700;Facsimile: (213) 896-0400

II. BASIS OF JURISDICTION(Placean X in one box Only.) III. CITIZENSHIPOF PRINCIPAL PARTIES - For Diversity CasesOnly
(Placean X in one boxfor plaintiff andone for defendant.)

El 1 U.S. GovernmentPlaintiff 0 3 FederalQuestion(U.S. PTF DEF p DEF
GovernmentNot a Party Citizen of This State 0 I 0 1 Incorporatedor Principal Place 4 4

of Businessin this State
0 2 U.S. GovernmentDefendant 4 Diversity (IndicateCitizenship Citisenof AnotherState El 2 El 2 Incorporatedand Principal Place fl5 Q 5of Partiesin Item Ill) of Businessin AnotherState

Citizen or Subjectof a ForeignCountry 0 3 [] 3 ForeignNation Q 6 El 6
IV. ORIGIN (Placean X in one boxonly.)

0 1 Original 0 2 Removedfrom Q 3 Remandedfrom Q 4 Reinstatedor Q 5 Transferredfrom anotherdistrict (specify): 0 6 Multi- Q 7 Appeal to District
Proceeding StateCourt AppellateCourt Reopened District Judgefrom

Litigation MagistrateJudge
V. REQUESTEDIN COMPLAINT: JURY DEMAND: Yes Q No (Check Yes only if demandedin complaint.)

CLASSACTION underF.R.C.P.23:0 Yes No 0 MONEY DEMANDED IN COMPLAINT: $
til. CAUSEOF ACTION (Cite the U. S. Civil Statuteunderwhich you are filing andwrite a brief statementof cause.Do not cite jurisdictionalstatutesunlessdiversity.)
15 U.S.C. § 1125 Trademarkinfringement;false designationof origin; unfair competition
VIL NATURE OF SUIT (Placean X in onebox only.)

. OTHER STATUTES I CONTRACT TORTS TORTS PRISONER LABOR
0 400 StateReapportionment 110 Insurance PERSONALINJURY PERSONAL PETITIONS 0 710 Fair LaborStandards
0 410 Antitrust 120 Marine El 310 Airplane PROPERTY :i 510 Motions to Vacate Act
0 430 Banksand Banking 130 Miller Act 315 Airplane Product El 370 OtherFraud SentenceHabeas 720 Labor/Mgmt.
0 450 Commerce/ICC El 140 NegotiableInstrument I Liability El 371 Truth in Lending

El
Corpus Relations

Rates/etc. 0 150 Recoveryof 0 320 Assault,Libel & 0 380OtherPersonal 530 General El 730 Labor/Mgmt.
0 460 Deportation Overpayment& Slander Property Damage: 535 DeathPenalty Reporting&
0 470 RacketeerInfluenced Enforcementof :i 330 Fed. Employers’ 0 385 Property Damage0 540 Mandamusl DisclosureAct

andCorrupt Judgment Liability ProductLiability Other 0 740 Railway Labor Act
Organizations ] 151 MedicareAct 0 340 Marine BANKRUPTCY : 550Civil Rights 0 790 OtherLabor

480 ConsumerCredit 0 152 Recoveryof Defaulted 0 345 Marine Product 22 Appeal 28 USC El 555 PrisonCondition Litigation
0 490Cable/SatTV StudentLoan (ExcI. Liability 158 FORFEfI’URE/ 0 791 EmpI. Ret. Inc.

El 810 SelectiveService Veterans) Q 350 Motor Vehicle 423 Withdrawal 28 PENALTY SecurityAct

El 850 Securities/Commodities! 153 Recoveryof ID 355 Motor Vehicle USC 157
0 610 Agriculture PROPERTYRIGI-ITS

Exchange Overpaymentof ProductLiability CIVIL RIGHTS 620 OtherFood & 0 820 Copyrights

0 875 CustomerChallenge12 Veteran’sBenefits 0 360 OtherPersonal 0 441 voting I Drug 0 830 Patent
USC 3410 0 160 Stockholders’Suits Injury 442 Employment IQ 625 Drug Related 0 840 Trademark

0 890 OtherStatutoryActions 190OtherContract 0 362 PersonalInjury- 443 Housing/Acco- Seizureof SOCIAL SECURITY
0 891 Agricultural Act 195 ContractProduct Med Malpractice mmodaiions Property21 USC 0 61 HIA(l395ff)
D 892 EconomicStabilization Liability Q 365 PersonalInjury- Q444Welfare 881 0 862 Black Lung (923)

Act 196 Franchise ProductLiability ] 445 Americanwith 630 Liquor Laws Q 863 DIWC/DIWW
0 893 EnvironmentalMatters REAL PROPERTY :i 368 AsbestosPersonal Disabilities

— C 640 R.R.& Truck 405(g))
0 894 Energy Allocation Act U 210 Land Condemnation Injury Product Employment 0 650 Airline Regs 864 SSID Title XVI
[] 895 Freedomof Info. Act 220 Foreclosure

Liability :i 446 Americanwith C 660 Occupational 865 RSI (405(g))
0 900 Appeal of FeeDetermi- 230 Rent Lease& Ejectment IMMIGRATION Disabilities

— Safety/Health FEDERAL TAX SUITS
nation Under Equal C] 240Torts to Land D 462 Naturalization Other 0 690 Other 870 T&’ces (U.S. Plaintiff
Accessto Justice 245 Tort ProductLiability Application 0 440 OtherCivil or Defendant)

El 950 Constitutionalityof StatelD290 All OtherReal Property ID 463 HabeasCorpus- Rights
871 IRS-Third Party 26

Statutes Alien Detainee USC 7609
0 465 Other Immieration

I Actions

FOR OFFICEUSE ONLY: CaseNumber: . C V 1 0 3 1 88
AFTER COMPLETINGTHE FRONTSIDE OF FORM CV-7I, COMPLETETHE INFORMATION REQUESTEDBELOW.

CV-7 I (05/08) CIVIL COVER SHEET
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Vfll(a). IDENTICAL CASES:‘Has this act ott beenpreviously filed in this court anddismissed,remandedor closed? NoD Yes
If yes, list casenumber(s):

VII1(b). RELATED CASES:Haveany casesbeenpreviously tiled in this court that are relatedto the presentcase? No Yes
If yes, list casenumber(s):

Civil casesaredeemedrelatedif a previouslyfiled caseandthe presentcase:

(Cheekall boxesthat apply) [EJ A. Arise from the sameor closelyrelatedtransactions,happenings,or events;or
[38. Call for determinationof the sameor substantiallyrelatedor similar questionsof law and fact; or
DC. For otherreasonswould entail substantialduplicationof labor if heardby differentjudges;or
[3 D. Involve the samepatent,trademarkor copyright, oneof the factorsidentifiedabovein a, b or c also is present.

IX. VENUE: (Whencompletingthe following information,usean additionalsheetif necessary.)

(a) List the County in this District; CaliforniaCounty outsideof this District; Stateif other thanCalifornia; or ForeignCountry, in which EACH namedplaintiff resides.fl Checkhereif the government,its agenciesor emoloveesis a namedplaintiff. If this box is checked,go to item (b).
County in this District:* CaliforniaCountyoutsideof this District: State,if otherthanCalifornia: or ForeignCountry

LOS ANGELES

(b) list the County in this District; CaliforniaCountyoutsideof this District; Stateif otherthan California; or ForeignCountry, in which EACH nameddefendantresides.[3 Checkhereif the government,its agenciesor employeesis a nameddefendant.If this box is checked,go to item (c).
County in this District: California Countyoutsideof this District; State.if other thanCalifornia; or ForeignCountry

LOS ANGELES

(C) List the County in this District; CaliforniaCounty outsideof this District; Stateif otherthanCalifornia; or ForeignCountry. in which EACH claim arose.
Note: In landcondemnationcases,usethe locationof thetractof land involved,

Countyin this District:* CaliforniaCountyoutsideof this District; State,if otherthanCalifornia; or ForeignCountry

LOS ANGELES

Los Angeles,Orange,SanBernardino,Riverside,Ventura,SantaB oSanLuis ObispoCounties
Note: In land condemnationcases,use the locationof the tractof I volve /

//
X. SIGNATURE OF ATfORNEY (OR PRO PER): ..‘,‘ Date April 28, 2010

R1SSLL.ALL /

Notice to CounsellParties:The CV-7 I (JS-44)Civil CoverSheetand the information containedhereinneitherreplacenor supplementthe filing and serviceof pleadingsor otherpapersas requiredby law. This form, approvedby the JudicialConferenceof the United Statesin September1974, is requiredpursuantto Loca] Rule 3 -l is not filedbut is usedby the Clerk of the Court for the purposeof statistics,venueand initiating the civil docketsheet.(For moredetailedinstructions,seeseparateinstructionssheet.)

Key to Statisticalcodesrelatingto Social SecurityCases:

Natureof Suit Code Abbreviation SubstantiveStatementof Causeof Action

861 HIA All claims for health insurancebenefits(Medicare)underTitle 18, Part A, of the Social SecurityAct, asamended.
Also, includeclaimsby hospitals,skilled nursingfacilities, etc., for certificationas providersof servicesunderthe
program.(42 U.S.C. 1935FF(b))

862 BL All claims for ‘Black Lung” benefitsunderTitle 4, Part B, of the FederalCoal Mine Healthand SafetyAct of 1969,
(30 U.S.C. 923)

863 DIWC All claims filed by insuredworkers for disability insurancebenefitsunderTitle 2 of the Social SecurityAct, as
amended;plus all claims filed for child’s insurancebenefitsbasedon disability. (42 U.S.C.405(g))

863 DIWW All claims filed for widows or widowersinsurancebenefitsbasedon disability underTitle 2 of the Social Security
Act, as amended.(42 U.S.C. 405(g))

864 SSID All claims for supplementalsecurityincomepaymentsbasedupon disability filed underTitle 16 of the Social Security
Act, as amended.

865 RSI All claims for retirement(old age)and survivorsbenefitsunderTitle 2 of the Social SecurityAct, as amended.(42
U.S.C. (g)

CV-71 (05/08) CIVIL COVERSIWET Page2 of 2
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